The Fee Structure of Hedge Funds Promotes the Alignment of Manager and Investor Interests
While public equity funds, such as mutual funds and pension funds, usually charge a flat percentage fee based on the assets under management, regardless of the manager's ultimate performance, private equity fund managers usually retain a percentage of any profits they produce as a result of their performance.
2 Since the compensation of public equity funds is correlated to the size of the assets under management, they have a vested interest in seeking slow Since fund managers are entitled to a direct share of the profits and this incentive never disappears or decreases, the interests of hedge fund managers and their investors is aligned as both seek to maximize their profits. 9 Although hedge funds usually charge their investors a management fee that is intended to account for the firm's expenses, this fee is returned before a manager receives any carried interest. 10 Therefore management fees do not have an impact on the fundamental alignment of interests between investors and fund managers, both players seeking to maximize their profits.
A Hedge Fund's Incentive to Monitor
Due to the nature of private equity funds, particularly hedge funds, they usually seek to acquire control over a limited portfolio of corporations, securing their investment by influencing management and prompting it to take actions that favor shareholder interests, thereby reducing agency costs. 11 There are several distinct categories of private equity funds, such as venture capital funds, hedge funds and leveraged buyout funds, all of which develop and pursue a different strategy for maximizing returns, competing against each other based on their relative ability to reduce agency costs or inefficiencies. 12 According to the Securities and Exchange Commission (SEC), a hedge fund is "an entity that holds a pool of securities and perhaps other assets, whose interests are not sold in a registered public offering and which is not registered as an investment company under the Investment Company Act." 13 By reuniting ownership and control in their investments, hedge funds effectively resolve the fundamental agency issue of corporate law, achieving annual returns that can range from 20-40%.
14 By aligning the objectives of hedge fund managers and investors, namely profit maximization, hedge funds have proven to be an effective means of reducing internal agency costs. 15 Therefore, unlike public equity funds that have little incentive to monitor, the compensation framework and structure of hedge funds provide important incentives for managers to efficiently monitor the companies in which they invest.
Beyond the incentives to monitor induced by the compensation framework of hedge funds, it is also important to distinguish the average size and capital available to both hedge funds and mutual funds. On average, mutual funds held approximately $964 million under management in 2004 . 16 As a result of their size, mutual funds enjoy significant economies of scale in so far as they will usually own a greater number of shares of a corporation than typical investors. 17 The average size of hedge funds is approximately $100 million, with the largest hedge funds totaling over $10 billion in assets. 18 With most hedge funds being independent investment vehicles, in so far as they are not affiliated with any other institution, 19 the largest hedge funds can freely deploy large amounts of funds in developing and effectively implementing a strategy. Therefore, hedge funds are effective monitors because they have a vested interest in maximizing returns because
The Regulatory Framework Facilitates Hedge Fund Monitoring
Although the compensation and fee structure of hedge funds play an important role in the incentive to monitor investments actively, the regulatory framework is also important. The lack of regulation on hedge fund managers has encouraged the development of a market that incentivizes managers to engage in active monitoring, whereas more stringent regulation on public equity fund managers has inhibited their ability to engage in active monitoring. 21 However, without a compensation framework that provides incentives to monitor, public equity funds are likely to continue in their pursuit of passive investment strategies, regardless of whether legal barriers are relaxed. 22 Mutual funds, for example, are subject to specific disclosure requirements in so far as they must file semiannual lists showing the amounts and values of the securities under management. 23 This increases the difficulty for mutual funds to accumulate positions in targeted companies without the entire market become aware of their activities. 24 Moreover, to qualify for significant tax benefits, they must comply with the diversification requirements found under subchapter M of the Internal Revenue Code. 25 Pursuant to these requirements, a fund may not own more than 10% of the outstanding securities of a portfolio company in 50% of the assets under management and the stock of any portfolio company may not constitute more than 5% of the value of the assets of the fund. 26 In 2003, the SEC adopted rules that compel registered investment advisers to vote proxies "in the best interest of clients", while registered mutual funds must disclose both their proxy voting policies and how they actually voted. 27 The implementation of these rules has led mutual funds to hire Institutional Shareholder Services (ISS) to vote these shares in their stead, resulting in additional costs and a strategy change because ISS has a distinct tendency towards engaging in shareholder activism. 28 For example, ISS voting policies usually support weak poison pills that must be ratified by shareholders within a year and voting against board members that do not ( follow this approach. 29 Moreover, ISS has become increasingly willing to support dissident candidates, thereby weakening corporate defenses. Therefore, in practice, because of their reliance on ISS, mutual funds in particular have developed an indirect tendency towards shareholder activism, even if they are not quite as active as hedge funds.
Unlike public equity funds, hedge funds usually seek to avoid these regulatory schemes, relying on the Investment Advisers Act of 1940 to avoid registration and the use of private advisers. 30 Previously, hedge funds could be exempt from regulation under the Investment Advisers Act if they limited the number of investors in the fund to 15. 31 This allowed hedge funds to remain exempt from most disclosure requirements and enabled them to engage in risky investment strategies with their investors' consent. 32 However, the Private Fund Investment Advisers Registration Act of 2010 33 virtually eliminated this exemption. Consequently, hedge funds have to maintain and file reports with the SEC on the assets under management, the use of leverage, trading and investment positions, and types of assets, unless the hedge fund is relatively small and foreign-based. 34 However, since more than half of hedge fund managers were already registered with the SEC by 2009 and those who managed $100 million or more already had to report their holdings quarterly by filing a Form 13F with the SEC, the new registration requirements are likely to have very little effect on hedge fund operations. 35 Moreover, the structure of hedge funds is also designed to take advantage of the exclusions in the securities law as well as exempt them from key mandates of the Securities Act of 1933 and the Securities Exchange Act of 1934. 36 This does not mean that hedge funds are unregulated. They still remain subject to antifraud provisions in the securities and commodities laws and the anti-fraud provision of the Advisers Act. 37 Hedge funds must also comply with general rules that seek to protect investors, such as disclosure requirements under section 13(d) of the Securities Exchange Act, which require disclosure by persons who own more than 5% of the equity securities of a public company, and the short-swing profit rules under section 16(b), which are applicable to officers, directors, and 10% shareholders of a company. 38 Consequently, although hedge funds remain subject to some regulatory constraints, these limitations are far less than those imposed on other types of investment funds. These rules provide hedge funds with a comparative advantage over other investors and do not limit their incentive to monitor.
II.
The Necessity of Shareholder Activism The corporate system in the United States is characterized by separation between ownership and control. In theory, shareholders monitor the elected directors, who act as the shareholders' fiduciary in managing the company. The right to vote allows investors to effectively monitor management by replacing managers in the event that they fail at their task. Consequently, if a company's board of directors makes a poor decision, such as maintaining unnecessary and excessive cash balances or adopting a corporate policy that ostracizes the market, causing its stock price to drop, anyone could purchase the company's shares after they drop and rapidly replace the directors or, in so doing, convince them to adopt a new corporate policy. These steps should then compel management to make the right choices, causing the stock price to rise and allowing the intervening activist to earn a profit by selling the stock. Therefore, in order to understand the necessity of shareholder activism, it is important to consider whether (1) directors should be in control of a company or (2) shareholders should be in control of a company and (3) the types of activism available to shareholders in their exercise control.
Director Primacy
Pursuant to the tenants of director primacy, boards usually exercise control over the corporation because a strong board can reduce agency costs and improve efficiency through direct control. 39 However, director primacy has an important shortfall, in so far as the theoretical framework justifies the exclusion of shareholder control, thereby limiting the effectiveness of shareholder activism and their influence over management. 40 Therefore, an activist hedge fund, for example, cannot believe in director primacy until it is in control of a board of directors, otherwise it would not have become a shareholder activist attempting to influence management or replace it.
41
Reliance only on the fiduciary duty of directors to manage the company effectively is insufficient. To comply with his duty of loyalty and care, a director needs only be honest and tolerate independent committee board procedures. 42 Most management decisions are protected by the business judgment rule, which essentially condones any actions performed by directors, provided that they are not grossly negligent. 43 With courts being reluctant to second guess management decisions that do not clearly violate a director's fiduciary duties, shareholders cannot rely on the fiduciary duties of a director to protect them and ensure positive returns on their investment. 44 In light of the proliferation of anti-takeover strategies enacted by management, reliance on the disciplining effect of takeovers has also proved, in the past, to be an insufficient mechanism for ensuring the protection of shareholders. However, as a result of the increase in capital available to hedge funds, the possibility of successfully running a proxy contest against an incumbent board is becoming a reality. 45 Therefore, an actual or threatened proxy contest can be a direct and effective means of influencing corporate policy and governance. This is particularly true in Delaware, where antitakeover defenses, such as poison pills, do not usually work against proxy fights.
46

Shareholder Primacy
Pursuant to the theory of shareholder primacy, shareholders should be in control of the corporation. 47 However, in practice, this seldom occurs because of collective action issues affecting strategic shareholder activism, such as conflicts of interest between the various shareholders, legal obstacles, management's power to override shareholder influence and insufficient incentives to prompt shareholders into action, due to the cost and time associated with exercising the voting rights necessary to access control. 48 Specifically, since strategic activism is expensive, the investor must anticipate that the benefits it will derive will outweigh the costs, especially since an offensive shareholder activist usually bears all the costs associated with the intervention while receiving a benefit proportional to its stake in the company. 49 Meanwhile, other shareholders can enjoy the "free ride" without bearing most of the financing and transaction costs of a proxy campaign. 50 Financing costs include forgoing the benefits of risk-spreading available to passive diversified investors and expending substantial amounts of liquidity in exchange for shares in the target company. 51 Transaction costs include expenses spent identifying and investigating potential targets, expenses resulting from broker commissions and the price of purchasing shares on the open market rather than negotiating the purchase with a private shareholder and communication expenses used in financing the proxy contest (security filings, distribution of materials to shareholders and fees owed to individuals, such as attorneys, advisers and investment banks).
52
If shareholders are unwilling to monitor management because of shareholder apathy, which many experts view as inevitable, the relationship allowing for the efficient reduction of agency costs is severed. 53 This is an issue of critical important because without robust monitoring, managers can use their discretion to make business decisions that benefit themselves at the expense of shareholders. 54 In light of this problem, the essential concern has become how shareholders (the owners) can effectively control and monitor the directors and managers (the agents) while minimizing the monitoring costs designed to limit the aberrant activities of the agents.
55
Hedge funds, however, are different from other shareholders, including public equity funds, in so far as they have a vested interest in accessing corporate power directly by winning board seats and making its voting franchise effective. 56 The business model of a hedge fund consists in using aggressive strategies in acquiring assets and securities in the hope that they will appreciate over time. 57 Although the cost of shareholder activism may dissuade most potential investors because the costs can exceed the benefits, 58 this is not the case for hedge funds because of the size of the funds under management.
If management is underperforming or not acting in the best interest of the company, a hedge fund may use the resources at its disposal to intervene and replace the underperforming incumbents or block harmful transaction. By rectifying the deviation caused by the incumbent management, the hedge fund can enhance the value of the target company and profit when the stock price increases to reflect the value of the correction. Therefore, unlike public equity funds that diversify, the fee structure of hedge funds incites managers to monitor closely and directly their investments through direct control or influence, while the availability of funds allows them to engage in strategic shareholder activism.
Types of Shareholder Activism
Public equity funds, such as mutual funds and pension funds, have typically engaged in passive shareholder activism, waiting for other shareholders to make proposals and voting on those that align with their interests. 59 This type of activism tends to be incidental and ex post, in so far as the funds will become active once the company's governance regime is defunct or the company is already underperforming.
60
Part of the reason for this strategy is because traditional institutions face regulatory hurdles, political constraints and conflicts of interests, which render offensive activism less profitable. Moreover, passive activism is suitable to the diversification objective of public equity funds.
However, in order to facilitate change, should change be needed, mutual funds have usually refused to support corporate governance rules that allow the current board to entrench their position in the corporation. 61 Unlike hedge fund activism that is directed at influencing specific aspects of corporate decision making, such as spin-offs and mergers and acquisitions, mutual funds focus on modifying corporate governance rules. 62 By engaging in such tactics, mutual funds can achieve subtle changes in multiple companies at a relatively low cost. However, this managers to pursue their own self interests type of activism is unlikely to drastically alter the corporate strategy of the company, making it unsuitable for turning around underperforming companies rapidly. 63 Defensive shareholder activism occurs when an investor with a pre-existing stake in a company becomes dissatisfied with corporate performance or governance and reacts by seeking change, whether by negotiating directly with management or engaging it publicly, such as through a proxy contest. 64 In these situations, the shareholder is acting ex post that is, after having already acquired shares. Although the shareholder is unlikely to be successful with only the existing shares at his disposal, this can act as a useful platform for advocating change, garnering support and eventually launching a proxy contest. 65 This type of shareholder activism is usually pursued by mutual funds and pension funds that become active in order to protect the value of their existing investments.
66
Offensive shareholder activism is more suited for investors, such as hedge funds, that pursue activism as a profit making strategy. 67 It is strategic and ex ante, which means that hedge fund managers first determine whether a company would benefit from activism, then take a position and become active. Driven by the belief that the company is not currently maximizing shareholder returns, the hedge fund will encourage change to unlock shareholder value. 68 Since strategic activism is expensive, it requires a fund to take comparatively large positions in few companies, 69 anticipating that the benefits it will derive will outweigh the costs. In theory, an offensive hedge fund can launch a tender offer if it believes it can benefit from the deal. 70 Hedge fund activists believe that greater control over their investments, through board representation, can increase their returns. 71 However, they are rarely interested in acquiring the corporation or sufficient voting power to succeed in a proxy contest on their own because it would involve tying up substantial capital, preferring to profit as a minority shareholder when performance improves once corporate policy had been modified.
72
Proxy fights and the threat of proxy fights operate more as a means of efficiently and effectively exercising control over directors, supplementing the purely legal alternatives. 73 The threat of a proxy contest often results in a compromise rather than an outright victory for either hedge funds or management. 74 If the hedge fund is actually willing to go through with the proxy contest, the threat is credible and provides leverage for the fund. However, even when hedge funds commence a proxy contest, they usually seek only minority representation on the board. 75 At this point, it is important to distinguish between attempts to use a sizeable minority stake in a public company as a platform to advocate change and bids to obtain full voting control. 76 The former is a key element of offensive shareholder activism, whereas the latter pertains to accessing the market for corporate control.
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III. Hedge Fund Activism
While shareholder activism has been defined as "the exercise and enforcement of rights by minority shareholders with the objective of enhancing shareholder value over the long term", 78 "hedge fund activism" exacerbates this exercise and enforcement of these rights by initiating or threatening to initiate a proxy contest or any other concerted and direct attempt to change the fundamental strategic direction of any solvent public corporation other than a mutual fund.
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Hedge funds can play a pivotal role in overcoming the classical agency problem of public traded companies by replacing underperforming managers, challenging ineffective strategies or proposing positive alternative strategies and ensuring that mergers and acquisition are in the best interest of the company.
80 Therefore, they are particularly well-suited to be activists and play a role in re-establishing the owner-agent relationship, especially if the interests of a hedge fund activist are aligned with those of the target company. In light of these considerations, it is important to explore (1) the strategy adopted by most hedge funds and (2) their ability to exert pressure on management in order to better understand (3) the threat posed to hedge fund activism by the use of poison pills.
Hedge Fund Strategy
The investment strategy of activist hedge funds usually reflects the belief that the companies share are undervalued, have low dividend payout ratios and have a low share price relative to book value, despite having sound returns on assets and operating cash flows. 81 Rather than simply adopting a passive approach and waiting for the market to self-correct the anomaly, activist hedge funds are prepared to take the initiative and accelerate the turnaround of the company, lobbying for change and seeking to influence management in order to increase shareholder returns. 82 Hedge funds usually try to influence financial or capital structure decisions, strategic decision or simply engage in discussions with management to identify new strategies. Strategic goals tend to be the most difficult to influence because it usually conflicts with the strategic vision and plan of management.
This involves identifying a company that would benefit from activism and developing a corporate strategy that would raise its share price in order to maximize the fund's profits. In identifying an appropriate target, hedge funds typically rely on the "value approach", 83 targeting a corporation that remains undervalued despite being profitable and having a sound operating cash flow. Once a suitable strategy has been devised, the fund managers must find a way to pressure the company's management into adopting the strategy. 84 Proactive hedge fund activists usually probe management with a phone call, e-mail or letter, urging management to agree to implement the hedge fund's proposal designed to increase shareholder value. 85 As agents of change with specific objectives, a hedge fund's strategy will depend on the particular target company, although hedge funds usually seek to incite management to adopt finance-oriented changes. For example, if a company is diversified, the hedge funds will seek divestitures. 86 Hedge funds will increase the balance sheet of corporations by pushing for the sale of non-core assets or a change in management if the company is underperforming. In situations where the corporation has excess cash available, the hedge fund will lobby the company to engage in stock repurchases or one-off dividend distribution to shareholders. 87 When the company has assets on its balance sheet that can be monetized, such as real estate, they lobby to monetize those assets. 88 A hedge fund activist may even lobby for an outright sale of the target as a result of financial concerns or through divestiture of key operations. 89 Hedge funds also sometimes lobby in favor of increased operational efficiency and reputedly began putting more emphasis on strategic changes when the credit markets tightened as a result of the 2008 financial crisis, increasing the difficulty for target companies to engage in financial engineering, hedge funds have advocated for an increase in operational efficiency, pushing for strategic changes instead of financial engineering. 
Exerting Private Pressure on Management
Although hedge funds try to avoid proxy contest due to the high costs involved and the fact that managing a corporation falls outside the scope of action of a hedge fund, achieving sweeping changes through behind-the-scenes negotiations without the shareholder's efforts becoming public is almost impossible. 91 First, if management is not receptive to the investor's proposed changes, the investor must either give up on the proposed changes or go public. Also, if management is aware of the investor's reluctance to go public, management's incentive to agree and adopt the proposals is limited. Unlike most invests however, hedge fund activists are willing to launch a proxy contest for corporate control if necessary.
Second, private negotiations do not allow other investors to learn of the proposal and lend their support to the proposal, effectively preventing it from using concerted and coordinated efforts to pressure management. Since federal proxy rules have imposed significant costs on shareholders that seek to communicate with others about outstanding proxy proposals, hedge funds proposals tend to be advisor or require a proxy contest before they are adopted. 92 If the hedge fund seeks to adopt coordinated pressure with other investors, it could be considered a group and fall under the scope of the Securities Exchange Act, which would require a public filing. 93 Given the scarcity of such filings and the absence of any reports to the contrary, it is likely that traditional investors do not coordinate when trying to pressure management privately.
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Despite the federal proxy rules that make it more difficult for hedge funds to coordinate their pressure on management, hedge funds have a tendency to "attack" companies in wolf packs (i.e. other hedge funds targeting the same entity that are careful not to form group defined in Schedule 13D). 95 If this causes managements to reexamine their businesses and "review basic strategy" accordingly, corporate governance has unquestionably been improved. 96 In particular, decisions such as In Hallwood Realty Partners, L.P. v. Gotham Partners, L.P. 97 , have allowed hedge funds to engage in "wolf pack" tactics against companies without having to fear that they will be considered a group merely because the target the same entity.
98
If private negotiations fail to produce the desire results, the hedge fund can increase pressure by openly criticizing management or threatening to initiate a lawsuit. 99 If this fails, the hedge fund can launch a proxy contest for board control. 100 However, beyond the pecuniary expenditures and federal proxy contest rules, a shareholder must overcome the legal obstacles that make it burdensome for shareholders to acquire more than 5 or 10% in a company. 101 Consequently, by launching a proxy contest, hedge funds are sending a clear signal to the board and other potential targets that they are prepared to invest heavily in order to attain their objectives.
Poison Pills: A Tangible Threat to Hedge Fund Activism
A more important concern to the market is the danger posed to shareholder activism by the use of the poison pill. The role of the board of directors in a hostile tender offer has changed in recent years under Delaware law.
102 A hostile tender offer, usually a public invitation made by an investor to all shareholders of a corporation to tender their shares for a limited time for a specified price, is a takeover mechanism by which an investor seeks to acquire a controlling interest in the target corporation. 103 Previously, directors were practically powerless against tender offers because tender offers were made directly to the company's shareholders and did not require the director's approval.
Under the Delaware General Corporation Law 105 and the Securities Exchange Act of 1934, the role of the directors was limited to providing an opinion to shareholders about the merits of the tender offer, assisting shareholders in their evaluation of the offer.
106 However, with the advent and judicial sanctioning of antitakeover devices to prevent unsolicited tender offers, the target board has taken a more prominent role in the tender offer process. 107 The ability to enact an antitakeover device, or redeem an existing one, has vastly increased the target board's power to defeat, or at the very least, greatly inhibit unsolicited tender offers and proxy contests not approved by the board.
108
The poison pill (also known as "Shareholder Rights Plan") is an antitakeover mechanism that essentially attaches dormant rights to each share of a corporation's common stock.
109 These rights are activated when an investor acquires a certain percentage of the company's outstanding shares, usually 15-20%. 110 Poison pills are usually triggered when the corporation receives a hostile offer to acquire shares from shareholders at a specified price, typically at a significant premium to market price. Although shareholders would like to tender their shares because of the premium, managers block the offer with defensive tactics, arguing that the long-term value of the firm is higher than the offer price.
111
Once triggered, all the shareholders, except for the shareholder triggering the pill, are allowed to purchase additional shares in the corporation at a significantly discounted price, thereby diluting the ownership position of the shareholder having triggered the pill and rendering a hostile bid unprofitable and unfeasible.
112 Before a shareholder's rights become exercisable, the board of directors typically has the opportunity to redeem these rights. 113 This provides the board of directors with flexibility when the corporation is presented with a tender offer, in so far as it allows the poison pill to take effect, or, should the board consider the offer to be in the best interest of shareholders, redeem the rights and disable the defensive measures.
114
This assumption of power in the tender offer context creates an inherent conflict of interest for the directors of the targeted corporation. 115 The fiduciary duty of directors to the shareholders requires them to maximize shareholder value, such as the company's stock value. 116 This duty may compel the board to redeem the antitakeover device and provide the shareholders with the opportunity to tender their shares. 117 However, surrendering corporate control to a shareholder may be detrimental to the directors' personal and economic interests, in so far as they risk being replaced and losing their directorships and the benefits that go with it.
118 Therefore, although the use of antitakeover devices may serve business purposes, it is not only prone to abuse by directors because of their conflict of interest but it also weakens the disciplinary power of the market for corporate control.
119
The Delaware Supreme Court addressed this conflict of interest in Unocal Corp. v. Mesa Petroleum Co., 120 which we will discuss in section VI, by adopting an enhanced business judgment rule standard of judicial review for directors' actions in the tender offer context. Although the Unocal case dealt with a tender offer, boards have increasingly used poison pills to hamper the efforts of shareholders seeking to acquire additional shares in the company once the 15-20% threshold has been passed. Combined with staggered boards, poison pills effectively reduce the ability of hedge funds to influence corporate policy. Specifically, they increase the time it will take a hedge fund to turn an undervalued company around and reduce a hedge fund's incentive to monitor by (i) imposing higher costs on hedge funds when they acquire shares beyond the threshold, (ii) forcing a hedge fund to wage at least two proxies in order to secure a board majority and (iii) diminishing management's willingness to be influenced because it is less prone to the corrective effect of market pressure. Therefore, poison pills pose a serious threat to hedge fund activism.
IV. Influencing Corporate Strategy
In light of the threat posed by poison pills and the impact of the Unocal decision, it is important to understand how hedge funds activism actually operates. Hedge fund activism takes a variety of forms, from public pressure on a portfolio company and relying on litigation to running proxy contests to gain seats on the board of directors when they are unable to effectively influence management decisions. In their effort to maximize returns, hedge funds usually attempt to influence the corporate strategy and policy of a target company by acquiring control over (1) corporate governance, (2) corporate control to influence transactions or (3) corporate control through the acquisition of a company.
Corporate Governance Activism
Achieving control over corporate governance involves gaining access to control over a company's management or board of directors and its relationship with shareholders and the day to day activities of the company. Hedge funds are essentially corporate governance activist 117 Some of the recent targets of Third Point, a hedge fund with approximately $4 billion under management, include Ligand, Salton,Western Gas Resources, Massey Energy, Potlatch, Intercept, Warnaco, Penn Virginia, and Star Gas Partners. 125 In the case of Star Gas Partners, a heating oil distributor, Third Point acquired a 6% stake in the company. 126 In an attempt to acquire corporate governance of the corporation and replace management, they criticized the CEO Irik Sevin's management of the company and attacked him personally, stating that: "It is time for you to step down from your role as CEO and director so that you can do what you do best: retreat to your waterfront mansion in the Hamptons where you can play tennis and hobnob with your fellow socialites."
127 Third Point's strategy worked and the CEO resigned a month later as a result of the pressure exercised by Third Point.
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Carl Icahn's hedge fund has also been active, purchasing blocks in companies and pressuring them to change corporate policy. 129 He even allied with Jana Partners in order to acquire a position in Kerr-McGee and press for change. 130 This strategy resulted in a corporate restructuring of Kerr-McGee, which sold off its chemicals unit and its North Sea oil fields.
131
More recently, Icahn has pressed for several changes in other corporation, such as Blockbuster, where he gained a board seat; Time Warner, where the company agreed to increase the size of its share repurchase program and add some independent directors to its board; KT&G, where the group led by Icahn gained board representation; and Motorola, where he is seeking board representation.
132
Corporate Control Activism in Corporate Transactions
Corporate control focuses essentially on the authority to make essential corporate decisions, such as capital allocations, mergers and acquisitions and key financial decisions. Corporate control activists engage in transactions that involve a change of corporate control. 133 The hedge funds engaged in corporate control activism usually focus on direct economic issues, such as blocking or forcing a corporate sale, or otherwise enhancing value with a stock buyback, asset sale, or other similar effort. 134 In these situations, corporate governance issues are of secondary importance. Destaggering a board of directors is only valued as an objective to the extent that it enhances the economic performance of the hedge fund. 135 Hedge funds have been actively involved in opposing several proposed acquisitions, successfully improving the terms of the transaction. For example, in 2005, Novartis, the Swiss pharmaceutical giant, proposed to acquire 58% of Chiron, a biotech company. 136 Novartis made a tender offer for $40 per share before increasing it to $45 per share as a result of negotiations and pressure from Chiron's independent committee.
137 ValueAct Capital, a hedge fund and the third largest shareholder of Chiron, opposed the deal. This initiated shareholder revolt, with the second largest shareholder of Chiron, Legg Mason, joining ValueAct Capital in opposition to the transaction. 138 This forced Novartis to increase its tender offer to $48 per share. 139 By blocking the deal, ValueAct Capital's intervention effectively increased the sale price and benefited Novartis shareholders.
Moreover, should a hedge fund be dissatisfied with the terms of an acquisition and be unable to obtain better terms, it will not hesitate to resort to litigation. Rather than forcing shareholders to receive the merger consideration, hedge funds have filed statutory appraisal actions, in which shareholders receive a court-determined fair value.
140
For example, when the majority shareholder of Emerging Communications (ECM), Innovative Communications, sought to acquire EMC for $10.25 per share, 141 Greenlight Capital, a hedge fund, intervened. Greenlight Capital increased its stake in ECM from 500,000 shares to 750,300 shares after the acquisition was announced, seeking appraisal for their shares. 142 In conjunction to the appraisal suit, a plaintiff's law firm filed a fiduciary duty action after the freeze-out merger was consumed. awarded $38.05 per share in addition to compounded interest for its appraisal shares and $27.80 per share for damages (the difference between the fair value and the merger consideration). 
Corporate Control Activism in Acquiring Targets
Unlike traditional institutional investors, hedge funds are not limited to compelling third parties to acquire corporations. In some situations, a hedge fund will attempt to acquire these companies themselves as part of a strategy aimed at improving the company's capital or governance structure or even just to sell off at a later time, thereby emerging as controlling shareholders of industrial corporations.
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GenCorp's acquisition by Steel Partners is a good example of an acquisition offer that prompted corporate governance changes. GenCorp's ownership of over 12,000 acres of undeveloped land in Sacramento attracted the interest of various investors. 147 In November 2004, Steel Partners, a hedge fund, made public its intention to acquire GenCorp for $ 17 per share. 148 The board rejected the offer, so the fund threatened to initiate a proxy contest. 149 By February 2005, GenCorp and Steel Partners had come to an agreement. In return for Steel Partners promise to cast its votes in favor of GenCorp's nominees, the board allowed a representative of Steel Partners to attend board meetings and the board's consideration of corporate governance changes proposed by Steel Partners. In addition, the board would seek to appoint a new independent director with expertise in corporate governance, who would be identified through consultation with Steel Partners. 150 In this process Steel Partners acquired corporate control over GenCorp, enabling it to effectively influence the corporation's policy.
Another example of a hedge fund acquiring a target and increasing value can be seen with ESL's acquisition of Kmart 
V. Concerns with Hedge Fund Activism
Despite the fact that hedge fund activism can be a beneficial force, academics and practitioners have raised several issues that provide that the interests of hedge funds sometimes diverge from those of their fellow shareholders, which can have negative repercussion on the company and its shareholders. Consequently, it is useful to address these concerns in order to acquire a better understanding of how the concerns over (1) conflicts of interests, (2) empty voting and (3) a tendency towards investing over the short term period, are ultimately tempered by other considerations that act as a counterbalance.
Conflicts of Interest
As a result of the compensation structure of hedge funds, they seek to monitor corporations and influence corporate policy in order to maximize their profits and those of their investors. However, this strategy does not always benefit a target's shareholders overall.
157 For instance, a hedge fund may invest in a company by purchasing shares to increase their influence over management only to pursue a strategy that will increase the value of another company at the expense of maximizing the share price of the company. 158 In the event that a hedge fund seeks to acquire a company in which it has invested, its interests will not align with those of other shareholders of the targeted company. 159 The hedge fund will seek to acquire the shares as cheaply as possible, whereas the shareholders will seek to obtain the highest price for their shares. 160 However, the conflict of interest in this situation is obvious, allowing management and shareholder to take appropriate measure. This is not the case when a hedge fund's activities in the event of a merger or a sale, where the hedge fund is more interested in ensuring that the transaction is consummated, rather than ensuring that the shareholder overall receive the highest price. 161 Hedge funds were on both sides of the proposed acquisition of MONY, a public trade life insurance company, by AXA, a large French insurance company. Highfields held nearly 5% in MONY and sought to oppose the deal, running a public add in the Wall Street Journal, convincing ISS to recommend to shareholder to oppose the deal and founding a website to assist MONY shareholder exercise their appraisal rights. 162 However, mutual funds also suffer from conflicts of interests that impair their ability to effectively monitor companies. 163 Many mutual funds are affiliated with another financial institution, such as an insurance company or investment bank. For example, of the twenty largest mutual fund complexes in 2003, nine had such affiliations. 164 Since managers of these mutual funds may be reluctant to alienate current or potential clients of their parent company as a result of their activism, they may simply avoid the issue by not engaging in corporate governance activism in the first place. 165 For example, the found and former head of Vanguard, John Bogle, suggested that merely voting against management could "jeopardize the retention of clients of 401(k) and pension accounts."
166 Therefore, corporate government activism could result in the loss of business not only for the mutual fund but also for the entire institution. 167 
Empty Voting
The conflict of interest caused by empty voting and negative voting are also problematic. Empty voting essential exploits the separation of legal and beneficial ownership of shares, allowing a shareholder to vote without having an economic stake. 168 Empty voting occurs "when an investor takes a short position equal to his equity interests in a company, enabling him to vote without concern of any downside risks", 169 whereas negative voting occurs when the investor hedges his position enough to have an incentive to cast his vote in a way that is contrary to the best interests of the company. 170 The growth in equity swaps and equity derivatives have facilitated the ability of hedge funds to decouple their economic interests from their voting power. 171 The problem with decoupling can be best understood with the 2004 merger deal between Mylan Laboratories ("Mylan") and King Pharmaceuticals ("King"). 172 When Mylan announced its agreement with King for a stock merger, which valued King at a 61.8% premium over the trading price, Mylan's stock price fell from $18.51 to $15.51 per share. 173 The deal was considered to have a positive impact for Mylan but negative on for King. Carl Icahn subsequently acquired a 6.8% ownership in Mylan and, after filing a Schedule 13D, he announced his intention to launch a proxy contest to oppose the merger deal. 174 However, this strategy directly conflicted with the strategy of Richard C. Perry, a hedge fund management who had acquired King's shares and sold short Mylan's shares in the anticipation of both companies consummating the merger. 175 In order to secure his investment, Perry acquired 10% percent of Mylan to vote in favor of the merger and entered into an equity swap with several investment banks to hedge his economic exposure to Mylan's share price, thereby giving a 10% ownership vote without any economic interest in Mylan. 176 Despite the negative impact of decoupling economic interests from voting power, it is important to keep in mind that there exist limitations to their use. Hedge funds can be deterred from implementing value-decreasing strategies through investor and reputational sanctions or disclosure requirements that would enable board to implement tactics that could counteract the negative impact. Moreover, in the absence of empty voting, the effect of conflicted votes is self limiting, in so far as hedge fund are likely to be on both sides of the issue, their votes cancelling out, which was the case in the Mylan King merger.
177
In addition, it is important to note that the typical shareholder activism of hedge funds does not work well with empty or negative voting strategies. As senior partner of Cevian Capital, a European-based activist backed by U.S. investors, explained, "If you're going on the board [of directors] you can't be shorting companies."
178 "Correspondingly, activist hedge funds were highly vulnerable to the falling stock prices associated with the financial crisis.
179
The corporate governance activities of hedge funds are typically conducted publicly, hedge funds issuing public releases prior to reaching the 5% threshold mandating disclosure of adverse positions under section 13(d). 180 The filling of a 13 D schedule can shed light on information that would otherwise remain private, such as a the presence of a conflict of interests through a empty or negative voting strategy. 181 Specifically, section 13 (d) requires that a hedge fund disclose any contract or arrangement where the hedge fund has an economic interest. 182 In the Mylan-King merger, it was the section 13(d) requirement that compelled Perry to reveal his hedged positions. As a result of this requirement, hedge fund activists rarely pursue strategies that will not withstand public scrutiny. 183 Those that do not pursue such strategies will usually refrain from initiating a high-profile proxy fight or purchasing enough shares to require a Schedule 13D filing.
184
Pursuant to the SEC's proxy antifraud rule and the U.S. Supreme Court's interpretation, shareholders must include all "material" facts in their fillings. A fact is considered to be "material" if a reasonable shareholder would consider the facts to be important in deciding how to vote. 185 However, the vague definition of the term "group" can be problematic when trying to apply section 13(d) and the poison pill. Pursuant to rule 13-5, " when two or more persons agree to act together for the purpose of acquiring, holding, voting or disposing of equity securities of an issuer, the group formed thereby shall be deemed to have acquired beneficial ownership." 186 Consequently, the concerted action of shareholders will trigger the reporting requirements under § 13(d). However, the fact that multiple hedge funds target the same company for the same reasons does not, per se, establish the formation of a group.
187
For shareholders that own 10% of the company, the insider ownership reporting rules of the SEC require that the shareholder disclose derivative positions as well as direct stock ownership, prohibiting short sales entirely. 188 Since most hedge fund activists do not seek to exceed the 10% threshold in the first place, these rules do not usually apply to them. 
Short Term Investing
Some commentators believe that hedge funds focus on short term strategies that will yield profits rapidly at the expense of the long-term development of the company. 190 However, this is not entirely accurate because the assumption that hedge fund activists are short-term investors has not been supported and it fails to consider the fact that the pursuit of short-term interests does not necessarily preclude promoting the long-term development of a company. Moreover, it fails to account for reputational sanctions, the presence of other investors that act as a deterrent to value decreasing activities 191 and the fact that hedge funds will be compelled to become long term investors once they achieve board representation.
The argument that hedge fund activists pursue short term strategies is misguided because it presumes that hedge funds hold equity in a target company for only a brief period of time and that management strategy is not more short-term oriented. 192 If these assumptions were correct, in order for hedge funds to generate profits in the short term, the market would need to consistently undervalue long-term investments relative to short-term investments or, at the very least, fail to take into account the long-term investment value in the stock price. In practice however, investor interests in both short-term and long-term tend to align. 193 A recent study investigating how long hedge fund activists held equity of their target companies found that investments typically lasted at least two years, 81% of them holding equity in a target company for three years or exiting when the company was sold during 2002-2004. 194 According to Warren Lichtenstein, a notorious activist hedge fund manager and founder of Steel Partners II, stated in 2004: "The best situation is where we find a cheap stock with great management and a great business, and we can sit back and make money." 195 However, he also noted that when his hedge fund acquired shares, "Many times managements are happy there's a long-term, supportive investor." 196 Therefore, it would appear that hedge funds usually invest over the long term.
Moreover, corporate managers may be interested in adopting short term strategies themselves, such as exaggerating earning, hiding losses or otherwise distorting the company's financial statements in order to meet market expectations, 197 
Express Co.
198 , a derivative action where management chose to distribute dividends because it did not affect the profits on the company's income statement, rather than selling shares at a loss which would have saved the company money but negatively impacted profits and possibly causing the company to miss its earning target.
Beyond the fact that hedge fund managers may be deterred from engaging in strategies favoring short term interests over long term interests because of the potential impact on their reputation, 199 they are also unlikely to succeed because of the presence of other investors who value a long term approach. Should a hedge fund engage in offensive shareholder activism with a short term perspective in mind at the expense of the long-term interests of the target company, other shareholders who value longer-term interests will likely act as a counterbalance, supporting management in the event of a proxy contest. 200 In particular, institutional investors, such as pension funds and mutual funds, have a tendency to support management, unless they are seriously dissatisfied with management or convinced that management is underperforming. 201 In 2005, Carl Icahn was unable to acquire the support of other shareholders and called off the proxy contest before it was initiated against Time Warner Cable. 202 This example illustrates that, although shareholder apathy may inhibit shareholders from actively seeking change, its effects are lessened when they must chose whether or not to endorse hedge fund proposals. Therefore, hedge funds must ultimately persuade the market and shareholder to support them if they are to be successful. If hedge funds do provide proposals beneficial to the company, other shareholders, even other hedge funds, may simply free ride by supporting the proposals. 203 Therefore, they provide an opportunity for other investors to voice their concerns by supporting hedge funds in the event of a proxy contest. acquired sufficient shares to determine the outcome. Even though hedge funds have become more active in the area of corporate governance and purchased sizeable positions in companies due to their efforts to influence corporate strategies, they rarely acquire a controlling stake. Since they rarely acquire more than 5-10%, the support of other shareholders is paramount to their success. 207 Once a hedge fund has secured direct board representation, federal securities laws require it to become a long term investor, especially since the fund will be precluded from selling its shares freely in the market if it communicates with the company about company business and some indeterminate time after the board relationship ends. 208 If the fund's directors are elected to the board after a proxy contest, they ultimately owe a fiduciary duty to the corporation, not the fund. 209 However, if a fund only manages to achieve minority representation, this can increase tension between the fund and the board. Due to the collegiality of a board, dissident directors may be alienated by the board members and excluded from any managerial decision making. 210 However, sometimes, a highly effective dissident prove useful in blocking transactions or even assuming a leadership role.
VI. The Poison Pill: Inhibiting Hedge Fund Activism
Given that hedge fund activism is generally value increasing and hedge funds typically make long term investments in target companies, they appear to be a positive force in the market. Not only do they have an incentive to monitor because of their fee structure and the alignment of interest between investors and hedge fund managers, but hedge funds also have the assets to engage in shareholder activism without being limited by a stringent regulatory framework. A catalyst for change, hedge funds target undervalued companies and seek to influence corporate policy in order to turn the company around, increasing the targeted company's long term value as well as the value to shareholders. However, the implementation of poison pills and staggered boards by boards of directors that consider hedge fund activism as a threat to corporate policy jeopardizes the ability of hedge funds to effectively influence corporate policy and enhance a company's value.
With its decision in Unocal, the Court has provided guidance about the application of poison pills and their validity. In particular, the decision provides insight into the issue by developing a standard of review under which the implementation of a poison pill by a board of directors can be assessed. Consequently, it is necessary (1) to understand the Unocal standard of review in order (2) to evaluate its effect on hedge fund activism and (3) determine whether hedge fund activism can reasonably be considered as a threat to corporate policy under the Unocal standard.
The Unocal Standard of Review
Although the board of directors of a Delaware corporation is charged by Delaware General Corporation Law 211 with managing the business and affairs of the corporation, it also has a Can typical hedge fund activism really be considered a reasonable threat under Unocal?
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Impact of Unocal on Hedge Fund Activism
In order to provide a recourse against the potential abuse made by directors seeking to entrench themselves, the Court emphasized that the use of poison pills would be scrutinized under the Unocal standard of review, not only when the pill is initially adopted by the board of directors, but also when the directors do not redeem the rights after the pill is triggered. 227 However, there are several reasons why affording managers with the protection of the Business Judgment Rule is undesirable. First, knowing that managers have the possibility of using their power to impose a challenging obstacle to hedge fund activism may dissuade hedge funds from actually investing in the first place, leading to renewed shareholder apathy. 228 Second, since managers would be less prone to hostile takeovers or the disciplinary pressure from the market for corporate control, they may become more resistant to hedge fund influence. 229 The pill has substantially altered the dynamic of hostile tender offers, the resulting effect being a substantial transformation in the market for corporate control. 230 In particular, the poison pill effectively limits a bidder's ability to acquire shares, forcing the bidder to pursue a proxy contest unless it has the board's approval. 231 If a staggered board is in place the bidder must wage two proxy contests to gain control of the board since only one third of a typical classified board is elected each year, 232 making any attempt to secure corporate control even more difficult, onerous and time consuming.
Although the advantages offered by the use of a poison pill are non-negligible, in so far as it provides management with the ability to effectively reject inadequate offers or offers it considers may be harmful for long-term shareholder value, the potential for abuse remains ever present. More importantly, it presents a series of interesting conundrums. A non-coercive tender offer only truly threatens shareholder interests to the extent that the price tendered is less than "full" value or a higher value in an alternative transaction.
233
If the tender offer is given the opportunity to succeed, shareholders may not obtain the "full" value for their stock. As a result, the shareholders will lose the difference between the "full" value and the tender price. However, if the antitakeover device thwarts the tender offer, denying shareholders the opportunity to tender their shares at a premium, and the directors are unable to realize the "full" was meeting with key HP executives and investment bankers with the prospect of forcing Barnes & Noble into a partnership agreement revealed that Yucaipa was determined to dictate its strategies upon Barnes & Noble. Therefore, Yucaipa's actions and expressed statements confirmed its intention not only to gain access to corporate control and governance, but also to exert significant influence on management decisions, regardless of whether management was in agreement.
While Yucaipa was increasing its stake in Barnes & Noble, Eichler, the manager of Aletheia, a California-based investment advisor, increased its stake in Barnes & Noble from 6.37% to 17.44%, nearly tripling its stake in the company. This alerted Barnes & Noble of the possibility of both Yucaipa and Aletheia taking control of the company, especially since Burkle and Eichler both met on the day Burkle complained in a letter about Barnes & Noble's College Booksellers deal and after the Rights plan was implemented.
244 Therefore, Yucaipa and Aletheia's behavior strongly suggested that both managers planned to use their stakes in the company concert to exert considerable control over management, thereby posing a direct threat to corporate policy since they could unilaterally impose the strategies they advocated.
Moreover, by effectively wielding voting control, which they would acquire without paying a control premium; Yucaipa and Aletheia could impose strategies, such as the leveraged buyout strategy envisioned by Burkle. 245 If the leveraged buyout strategy were implemented, Yucaipa and Aletheia would effectively become equity investors and other shareholder would be cashed out. 246 This strategy would greatly benefiting Yucaipa and Aletheia at the expense of other shareholders.
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Given Yucaipa prior history of investing in companies and treating other shareholders differently, using its influence and control to make important managerial changes, the Vice Chancellor Strine found that the threat to corporate policy perceived by Barnes & Noble was legitimate.
248
By proposing to enter into a partnership with a technology company, revamp the company's product offerings, adding independent directors to the board, proposing M &A transactions and, more importantly, possibly taking the company private in a leveraged buyout, the hedge fund was not seeking to gain access to corporate governance and control like a typical hedge fund, but rather outright control. 249 Therefore, it is not surprising that the Court found that the hedge fund posed a reasonable threat to corporate policy. Had Yucaipa not only refrained from openly expressing and acting on its desire to exert significant control over the company but also avoided mentioning the possibility of a leveraged buyout that would negatively affect other shareholders, the Court may have determined that Yucaipa's initiation of a proxy contest and acquisition of almost 20% in Barnes & Noble did not pose a reasonable threat or that a poison pill was not a reasonable response.
VII. Conclusion
Consequently, typical hedge fund activism is only concerned with access to corporate control and governance as means to influence corporate policy, not drastically altering it or acquiring full control over it. At its core, hedge fund activism only seeks to effectively exercise and enforce the shareholder right franchise in order to enhance shareholder value over the long term. Since hedge funds are usually attracted to undervalued targets, hedge fund activism centers on replacing underperforming management, challenging ineffective corporate strategies or proposing beneficial alternatives and ensuring that transactions are in the best interest of the company, thereby maximizing shareholder value. However, when access to corporate control and governance permeates the management structure and begin to take on distinct features of outright control, hedge fund activism crosses the line and becomes a threat to corporate policy.
In light of the foregoing considerations, it is clear that typical hedge fund activities do not constitute a reasonable threat under Unocal because they do not pose a reasonable or real threat to corporate policy or effectiveness, notwithstanding the hedge fund's intent to make a tender offer or acquire a majority ownership of the company. In fact, because of the value increasing nature of typical hedge fund activism in its efforts to challenge the failing corporate policy of underperforming companies, hedge funds effectively act as a catalyst for shareholder activism, allowing other shareholders to act as a balancing force.
